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BANKRUPTCY  LAW 
Winter  Term  2008 


Professor  Tony  Duggan 
COURSE  OUTLINE  AND  READING  GUIDE 


1.  History  and  policy 

The  foundations  of  Canadian  bankruptcy  law 

•  Tasse  Report,  Materials  Chapter  1,  p.5. 

The  different  kinds  of  insolvency  proceedings 

1.2.1  Commercial 

•  Formal  banlouptcy 

•  BIA  proposals 

•  CCAA  plans 

•  Receivership 

•  Winding-Up  and  Restructuring  Act 
1.2.2  Consumer 

•  Formal  bankruptcy 

•  BIA  proposals 

1.3  Policy  considerations 

•  Thomas  H.  Jackson,  The  Logic  and  Limits  of  Bankruptcy  Law  (1986), 
Materials  Chapter  1,  p.22. 

•  Elizabeth  Warren,  “Bankruptcy  Policy”  (1987)  54  University  of  Chicago 
Law  Review  775,  Materials  Chapter  1,  p.34. 

2.  Bankruptcy 

Initiation  of  proceedings 

Involuntary  bankruptcy:  application  for  bankruptcy  order:  BIA,  s.43 

•  Re  Dixie  Market  (Nurseries)  Limited,  Materials  Chapter  2,  p.2. 

•  Re  Holmes  and  Sinclair,  Materials  Chapter  2,  p.3. 

•  Re  Mastronardi,  Materials  Chapter  2,  p.4 
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•  Platt  V.  Malstrom,  Materials  Chapter  2,  p.9 

•  Valente  v.  Fancsy  Estate,  Materials  Chapter  2,  p.  1 3 

•  Bank  of  Montreal  v.  Scott  Road  Enterprises  Ltd,  Materials  Chapter  2,  p.l  5. 

Voluntary  bankruptcy:  assignment  for  benefit  of  creditors:  BIA,  s.49 

\ 

Re  Dahl,  Materials  Chapter  2,  p.21 
Re  Wale,  Materials  Chapter  2,  p.23 

Consequences  of  bankruptcy 

•  Automatic  stay:  5L4,  5.69.3 

Vachon  v.  Canada,  Materials  Chapter  2  p.29 
R  V.  Fitzgibbon,  Materials  Chapter  2,  p.35 

•  Effect  on  uncompleted  executions:  BIA,  ss  70,  73 

•  Property  vests  in  trustee:  BIA,  s.  71 

•  Property  not  to  be  removed  from  province:  BIA,  s.  76 

•  Effect  on  banking  transactions:  BIA,  s.  78 

•  Duties  of  bankrupt:  BIA,  ss  158-160 

•  Bankruptcy  offences:  BIA,  ss  198-200 


Administration 

•  Meetings  of  creditors:  BIA,  ss  102-105 

•  Procedure  at  meetings:  BIA,  ss  105-115 

•  Inspectors:  BIA,  ssl  16-120 

•  First-time  bankrupts:  BIA,  s.  168. 1(a) 

•  Examination  of  bankrupts:  BIA,  ss  161-167 


Property  of  the  estate 
What  is  “property”? 

•  Royal  Bank  of  Canada  v.  Saulnier,  Materials  Chapter  3,  p.2. 

•  Re  Holley,  Materials  Chapter  3,  p.9 

Bankrupt’s  income  and  other  after-acquired  property:  BIA,  ss  67(1  )(c)  ,  68,  99 

•  Materials  Chapter  3,  pp.  12-1 3 
Exempt  property:  BIA,  s.67(l)(b),  (b.l) 
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Secured  creditors:  BIA,  ss  69.3  (2),  70(1),  71,  2(1) 


•  Re  Giffen,  Materials  Chapter  3,  p.  13 

•  Re  Fields,  Materials  Chapter  ,  p.  19 

•  R.  V.  Ford  Credit  Limited,  Materials  Chapter  7,  p.4. 

Trusts:  BIA, ,  ss67(l)(a),  (2),  (3) 

•  Re  Ontario  Worldair  Limited,  noted  Materials  Chapter  3,  p.25 

•  Baltman  v.  Melnitzer,  Materials  Chapter  3,  p.26 

Set-off:  BIA,  s.97(3) 

•  Coopers  &  Lybrand  v.  Lumberland  Building  Materials,  Materials  Chapter 

3, p.34 

Review  of  pre-bankruptcy  transactions 
Fraudulent  conveyances 

•  Profile  United  Industries  Ltd  v.  Coopers  and  Lybrand,  Materials  Chapter 

4, p.2 

•  Optical  Recording  Laboratories  v.  Digital  Recording  Corp.,  Materials 
Chapter  4,  p.5 

Gifts  and  transfers  at  undervalue,  BIA,  s.96 

•  Materials  Chapter  4,  pp  11-12. 

•  Standard  Trustee  Ltd  (Trustee  of)  v.  Standard  Trust  Co.,  Materials 
Chapter  4,  p.l3 

•  Peoples  Department  Stores  Inc.  (Trustee  of)  v.  Wise,  Materials  Chapter  4, 
p.  15. 

Preferences:  BIA  s.95 

•  Materials  Chapter  4,  pp  20-22. 

•  Blaine  L.  Hudson,  Trustee  v.  Benallack,  Materials  Chapter  4,  p.25 

•  Canada  Fruit  Wholesalers  Inc.  (Trustee  of)  v.  Hapco  Farms,  Materials 
Chapter  4,  p.28 

•  St  Anne  Nackawic  Pulp  Co.  v.  Logistics  Stevedoring  (Atlantic)  Inc., 
Materials  Chapter  4,  p.  31. 

•  The  provincial  preference  provisions:  Materials  Chapter  4,  p.36. 
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Executory  contracts 
Disclaimer 

(a)  Landlord  and  tenant  agreements 

•  Commercial  Tenancies  Act,  ss  38  and  39,  Materials,  Chapter  5,  p.3 

•  Re  Vrablik,  Materials  Chapter  5,  p.4 

(b)  Other  contracts 

•  New  Skeena  Forest  Products  Inc.  v.  Don  Hull  &  Sons  Contracting  Ltd, 
Materials  Chapter  5,  p.9 

•  In  Re  Thomson  Knitting  Co.,  Chapter  5,  p.  1 1 

•  Creditel  of  Canada  Ltd  v.  Terrace  Corp.,  Materials  Chapter  5,  p.l3 

•  Armadale  Properties  Ltd  v.  700  King  St  (1997)  Ltd,  Materials  Chapter  5, 
p.l6 

2.4.2  Affirmation 

(a)  Landlord  and  tenant  agreements 

•  Materials  Chapter  5,  p.20 

(b)  Other  contracts 

•  Materials  Chapter  5,  pp  20-21 

•  Potato  Distributors  Inc.  v.  Eastern  Trust  Co.,  Materials  Chapter  5,  p.21 

•  In  the  matter  of  the  bankruptcy  of  North  American  Steamships  Ltd, 
Materials  Chapter  5,  p.24 

2.4.3  Assignment 

•  Materials  Chapter  5,  p.30 

•  Re  Darrigo  Consolidated  Holdings,  Materials  Chapter  5,  p.30 
2.5  Claims  against  the  estate 

2.5.1  Provable  claims:  BIA,  ss  121,  135 

2.5.2  Consequences  of  non-provable  claim:  BIA,  ss  169,  178(2),  2(1),  “creditor” 
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2.5.3  Contingent  or  unliquidated  claims 

•  Re  Wiebe,  Materials  Chapter  6,  p.l5 

•  Claude  Resources  Inc.  (Trustee  of)  v.  Dutton,  Materials  Chapter  6,  p.lO 

•  Bittner  v.  Borne  Chemical  Company,  Inc.,  Materials  Chapter  6,  p.l9 

2. 6  Ranking  of  creditors  and  distribution  of proceeds 

2.6.1  Introduction 

2.6.2  Crown  claims 

•  Materials  Chapter  7,  pp  18-20 

•  Barbara  K.  Morgan,  “Should  the  Sovereign  be  Paid  First  -  A  Comparative 
International  Analysis  of  the  Priority  for  Tax  Claims  in  Bankruptcy”, 
Materials  Chapter  7,  p.35 

2.6.3  Protection  of  wage  earners 

•  Kevin  Davis  and  Jacob  Ziegel,  “Assessing  the  Economic  Impact  of  a  New 
Priority  Scheme  for  Unpaid  Wage  Earners  and  Suppliers  of  Goods  and 
Services”,  Materials  Chapter  8,  p.l4 

•  Commentary,  Materials  Chapter  8,  pp  1 6- 1 7 


2.6.4  Pension  fund  contributions  ' 

•  Re  Graphicshoppe  Ltd,  Materials  Chapter  8,  p.l8 


2.6.5  Unpaid  suppliers 

•  Jacob  S.  Ziegel,  “New  and  Old  Challenges  in  Approaching  Phase  Three 
Amendments  to  Canada’s  Commercial  Insolvency  Laws”,  Materials 
Chapter  8,  p.2 

•  Thomson  Consumer  Electronics  Canada,  Inc.  v.  Consumers  Distributing 
Inc.  (Receiver  Manager  of),  Materails  Chapter  8,  p.4 

•  Port  Alice  Specialty  Cellulose  Inc.  (Trustee  of)  v.  ConocoPhillips  Co 
Materials  Chapter  8,  p.6. 

2.6.6  Preferred  claims 

•  Materials  Chapter  8,  pp  27-28 

W  C  Ppf\ 
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2.6.7  Subordination  of  claims 


•  Re  Air  Canada  Ltd  ,  Materials  Chapter  8,  p.3 1 . 

•  Re  Blue  Range  Resource  Corp.,  Materials  Chapter  8,  p.38 

•  Notes,  Materials  Chapter  8,  pp  44-46 


2,7  Discharge  from  bankruptcy:  BIA,  ss  168.1-182 
3.  CCAA  commercial  reorganizations 
Objectives  of  restructuring  law 

•  Lehndorff  General  Partner  Ltd,  re.  Materials  Chapter  9,  p.4 

•  Metcalfe  &  Mansfield  Alternative  Investments  II  Corp  (Re),  Materials 
Chapter  9,  p.5 

•  Kent  et  al,  “Canadian  Business  Restructuring  Law:  When  Should  a  Court 
Say  ‘No’?”,  Materials  Chapter  9,  p.6 

Scope  of  CCAA 

•  Enterprise  Capital  Management  Inc.  v.  Semi-Tech-Corp.  Materials  Chapter  12, 

p.8. 

•  Re  Stelco  Inc.(l) ,  Materials  Chapter  9,  p.l5. 


3.3  The  initial  filing 

•  Notes,  Materials  Chapter  9,  pp  20-22 

•  Bargain  Harold’s  Discount  Limited  v.  Paribas  Bank  of  Canada,  Materials  Chapter 
9,  p.22 

•  Re  San  Francisco  Gifts  Limited,  Materials  Chapter  9,  p.24 

•  Consolidation  of  CCAA  Proceedings,  Materials  Chapter  9,  p.28 

3.4  Scope  of  the  stay 

•  Doman  Industries  (Re)  (Trustee  of).  Materials  Chapter  9,  p,29 

•  Richtree  Inc.  (Re),  Materials  Chapter  9,  p.3 1 

3.5  Carrying  on  business 
(a)  The  monitor 

•  Kent  et  al,  “Canadian  Business  Restructuring  Law:  When  Should  a  Court  Say 
‘No’?”,  Materials  Chapter  10,  p.l 
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(b)  Governance 

•  Kent  et  al,  “Canadian  Business  Restructuring  Law:  When  Should  a  Court  Say 
‘No’?”,  Materials  Chapter  10,  p,4 

(c)  Executory  contracts 

•  Re  Doman  Industries  Ltd,  Materials  Chapter  10,  p. 9 

•  Syndicat  national  de  I’amiante  d’Asbestos  Inc.  v.  Jeffrey  Mine  Inc,  Materials 
Chapter  10,  p.l7 

•  Notes,  Materials  Chapter  10,  p.23 

(d)  Debtor-in-possession  financing 

•  Rotsztain  and  Dostal,  “Debtor-in-Possession  Financing”,  Materials  Chapter  10, 

p.28 

•  Notes,  Materials  Chapter  10,  pp  30-32 

(e)  Asset  sales 

•  Re  Consumers  Packaging  Inc.  Materials  Chapter  10,  p.33 

•  Re  1078385  Ontario  Ltd,  Materials  Chapter  10,  p.35 

•  Royal  Bank  of  Canada  v.  Fracmaster  Limited,  Materials  Chapter  10,  p.36 


3.6  Claims 

t 

•  Pine  Valley  Mining  Corp.  Materials  Chapter  11,  p.2 

•  Re  Blue  Range  Resources  Corp.,  Materials  Chapter  11,  p.4 

•  Notes  on  Priorities,  Materials  Chapter  1 1 ,  pp  12-13 

•  Re  Ivaco  Inc.  Materials  Chapter  1 1,  p.  13 

•  Re  Air  Canada,  Materials  Chapter  1 1 ,  p.  1 8 

3.7  Approval  of  CCAA  Plans 

(a)  Voting  and  classification  of  claims 

•  Notes  on  voting  and  classification  of  claims.  Materials  Chapter  12,  pp  1-2 

•  Norcen  Energy  Resources  Limited  v.  Oakwood  Petroleums  Materials,  Chapter 

12,  p.2 

•  Notes,  Materials  Chapter  12,  pp  6-9 
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(b)  Acquisition  of  claims 

•  In  Re  Allegheny  International  Inc.  Materials  Chapter  12,  p.9 

(c)  Treatment  of  shareholders 

•  Re  Loewen  Group  Inc.,  Materials  Chapter  12,  p.l3 

(d)  Court  approval 

•  Re  Sammi  Atlas  Inc.,  Materials  Chapter  12,  p.l6 

•  Re  Metcalfe  &  Mansfield  Investments  II  Corp.,  Materials  Chapter  12,  p.20 

4  BIA  commercial  reorganizations 

4.1  Introduction 

4.2  Relationship  with  CCAA:  CCAA,  s.l  1.6,  BIA,s.66(2) 

•  Note,  Materials  Chapter  13,  p.l 

4.3  Initiation  of  proceedings:  BIA,  ss  50  (proposal),  50.4  (notice  of  intention) 

4.4  The  stay:  BIA,  ss  69-69.5 

•  Re  Cumberland  Trading  Inc.,  Materials  Chapter  13,  p.2 

•  Re  High  Street  Construction  Ltd,  Materials  Chapter  13,  p.7 

4.5  Governance 

4.5.1  The  trustee:  BIA,  ss  50,  50.4,  50.5 

4.5.2  Inspectors:  BIA,  s.56 

4.5.3  Review  of  pre-filing  transactions:  BIA,  s.66 

4.5.4  Executory  contracts 

(a)  Rejection:  BIA,  ss  65.2,  65.11,  65.12 

(b)  Affirmation:  BIA,  s.65.1 

(c)  Assignment:  BIA,  ss  84.1  and  66(1) 

•  Re  Carr-Harris  &  Co.,  Materials  Chapter  13,  p.9 
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4.5.5  Debtor-in-possession  financing:  BIA,  s.50.6 

4.6  Claims 

4.6.1  General:  BIA,  s.66(l) 

4.6.2  Priority  of  claims:  BIA,  s.60 

4.6.3  Subordination  of  equity  claims:  BIA,  s.54.1 

4.6.4  Limitations  on  voting:  BIA,  s.54(5)  and  (6) 

4.7  Classification  of  creditors  and  voting:  BIA,  ss  50,  51-54 

4.8  Secured  creditors:  BIA,  ss  50.1,  50(1.4),  54(2),  62(2)  and  also  ss  69.1(2)  and  244 

4.9  Court  approval:  BIA,  ss58-61 

•  Re  Memick,  Materials  Chapter  13,  p.l3 

•  Re  No.289  Taurus  Ventures  Ltd,  Materials  Chapter  13,  p.l7 

4.10  Policing  compliance:  BIA,  ss  62.1,  63 
5  International  insolvencies 

•  BIA,  Part  XIII,  CCAA,  Part  IV 

•  Re  Singer  Sewing  Machine  Co.  of  Canada  Ltd,  Materials  Chapter  14,  p.6 

•  Re  Babcock  &  Wilcox  Canada  Ltd,  Materials  Chapter  14,  p.9 

•  In  re  Maxwell  Communication  Corporation  pic.  Materials  Chapter  14,  p.l 

•  Re  Bialek,  Materials  Chapter  14,  p.l 4 
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